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A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING SUBDIVISION LAW; REVISING THE EXEMPTION FOR

THE RENT OR LEASE OF BUILDINGS OR STRUCTURES OR PARTS OF BUILDINGS OR STRUCTURES; PROVIDING

REVIEW PROCEDURES FOR THE RENT OR LEASE OF MERE THAN THREE CERTAIN BUILDINGS OR STRUCTURES;

PROVIDING AN EXEMPTION FROM HEARING REQUIREMENTS; PROVIDING AN EXEMPTION FROM PARK

DEDICATION REQUIREMENTS; ALLOWING A GOVERNING BODY TO EXEMPT CERTAIN BUILDINGS OR STRUCTURES

FROM SUBDIVISION REVIEW; ALLOWING A GOVERNING BODY TO REVIEW CERTAIN BUILDINGS OR STRUCTURES lN

THE SAME MANNER AS MAJOR SUBDIVISIONS; AMENDING SECTIONS 76-3-20I,76-3-204,76-3-208,76-3-504,76-3-

506, 76-3-605,7W76-3-620,76-3-62L,76-6-203, AND 76-7-203, MCA; AND REPEALING SECTION 76-3-202,

MCA; lND PREVIDIN€ AN IMMEDIATE EFFE€TIVE DATE: AND PROVIDING AN EFFECTIVE DATE.

WHEREAS,onMarch 5,z|tlo,theMontanaAttorneyGeneral issuedadraftopinionstatingthatsectionT6-3-

2O4, MCA, which exempts certain actions from the requirements of the Montana Subdivision and Platting Act,

"does not apply to the construction or conveyance of more than one building, structure, or improvement on a

single tract of record"; and

WHEREAS, limiting the exemption in section 76-3-204, MCA, to a single building or structure places an undue

burden on private property owners and an unreasonable restriction on the free use of property; and

WHEREAS, it is the intent of the Legislature to clarify that section 76-3-204, MCA, extends to more than one

building or structure in certain circumstances.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Proposed rent or lease of certain buildings or structures. (1) +he EX€EPF+S

WHEproposedrentor|easeofbui|dingsorStructureSorpartsofbui|dingsor
Amendment 2 |

I structures that are not exempt from review under 751?€476-3-204 must be considered a subdivision and must

I be reviewed lN THE SAME MANNER as provided in thjs+eeti,en-7&&€e9 THIS SECTION.

(2) The governing bodv shall approve, conditionallv approve, or denv a subdivision application unde

within 35 working davs of a determination bv the reviewing agent or agencv that the application contains required

tion for review. The determination and

made in the same manner as plevlded in 76-3-604(1) through (3).

(3) The following requirements do not applv to subdivision

Amendment 3



(a) the requirement to plepare an environmental assessment; and

(b) the requinements of 76-3-621.

{4) Thegoverning bodv or its authorized agent or aeencv mav not hold a public hearing or a subsequent public

hearing under 76-3-615.

(5) {a) The eovernins bodv mevfrdopt regulations that establish requirements for the expedited review of

su bdivisions IeViewed pu rsu a nt to lblsjection.

. {b) Expedited review requirelnents must inclulle the provisions of Title 76, cl'lap

is required bv those provisions.

(6) (a) Review and approval, conditional approval, or denial oLe lqblljviqlgn undelibls qhABteI !'nay_.!)ccLrn !!lv

under those reeulations in effect at the time that a subdivision application is determined to contain sufficient

information for review as provided in subsection i2).

(b) lf regulations change during the period that the application is reviewed for required elenenb !nlllufficient

!nformation, the determination of whether the application contains the required elements and sufficient

information must be based on the new regulations"

(7) A "ubdivisien r

p+rpeses-ef+#O9=

(2)A GOVERNING BODY MAY REVIEW SUBDIVISIONS FOR THE RENT OR LEASE OF SIX OR MORE BUILDINGS OR

STRUCTURES IN THE SAME MANNER AS PROVIDED FOR MAJOR SUBDIVISIONS.

(8}(a A governing body may establish a reasonable fee to be paid by the subdivider commensurate with the

cost for reviewing a subdivision application pursuant to this section.

Section 2. Section 76-3-207, MCA, is amended to read:

"75-3-20L. Exemption for certain divisions of land -- fees for examination of division. (1) Unless the method of

disposition is adopted for the purpose of evading this chapter, the requirements of this chapter may not apply to

any division of land that:

(a) is created by order of any court of record in this state or by operation of law or that, in the absence of

agreement between the parties to the sale, could be created by an order ofany court in this state pursuant to the

law of eminent domain, Title 70, chapter 30;

(b) subject to subsection (3), is created to provide security for mortgages, liens, or trust indentures for the

purpose of construction, improvements to the land being divided, or refinancing purposes;

(c) creates an interest in oil, gas, minerals, or water that is severed from the surface ownership of real property;



(d) creates cemetery lots;

(e) is created by the reservation of a life estate;

(f) is created by lease or rental for farming and agricultural purposes, including nonresidential agricultural-

related structures;

(g) is in a location over which the state does not have jurisdiction; or

(h) is created for rights-of-way or utility sites. A subsequent change in the use of the land to a residential,

commercial, or industrial use is subject to the requirements of this chapter.

(2) Before a court of record orders a division of land under subsection (1)(a), the court shall notify the

governing body of the pending division and allow the governing body to present written comment on the division.

(3) An exemption under subsection (1Xb) applies:

(a) to a division of land of any size;

(b) ifthelandthatisdividedisnotconveyedtoanyentityotherthanthefinancial orlendinginstitutionto

which the mortgage, lien, or trust indenture was given or to a purchaser upon foreclosure of the mortgage, lien, or

trust indenture. A transfer of the divided land, by the owner of the property at the time that the land was divided,

to any party other than those identified in this subsection (3)(b) subjects the division of land to the requirements

ofthis chaoter.

(c) to a parcel that is created to provide security as provided in subsection (L)(b). The remainder of thetract of

land is subject to the provisions of this chapter if applicable.

(a) The governing body may examine a division of land to determine whether or not the requirements of this

chapter apply to the division and may establish reasonable fees, not to exceed 5200, for the examination."

Section 3. Section 76-3-204, MCA, is amended to read:

, "76-3-204. Exemptiel fsl rent or lease of

;ffi]buildinqs or structures or parts of buildinss or structures.

iil\\l ,r mere buildings\
I

I

I

l@
I
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(ZXE) EX€EPT AS PR

(axtl tne Bare *eien

@
l-) The rent or lease of one or more buildings or structures or one or more parts of buildings or
structures, whether existing or proposed. on a single parcel of land or on multiple parcels of land in the
same ownership is not a division of land, as that term is defined in 76-3-103, and is not subiect to the
requirements of this chapter if the parcel or parcels and the buildings or structures are in conformance
with applicable local zoning regulations.

(2)Where applicable localzoning regulations are not in effect, the provisions of subsection (1")applv if:
(a)the parcel or parcels resulted from a subdivision under parts 5 and 6 of this chapter and the
subdivision application, preliminarv plat. or other information reviewed bv the governins bodv
incorporated multiple buildings or structures on individual lots; or
(b) the parcel or parcels did not result from a subdivision under parts 5 and 6 of this chapter and there
are no more than four buildings or structures designed for use as dwellings or places of business

including the parcel owner's primarv residence or the buildings or structures do not have sewaRe

disposalfacilities.

(U)tlt) (*Xt) *re

(eXer)the buil ie$€+

(d) the buildines e

@
(ii) fer a single a i€n.

(2) FOR PURPOSES OF THIS SECTION, "DWELLING'' MEANS A HABITABLE RESIDENTIAL STRUCTURE. INCLUDING A

MOBILE HOME OR RECREATIONAL VEHICLE, AND DOES NOT INCLUDE A PLACE OF BUSINESS.

(3) (A) EXEMPTIONS FOR A DWELLING OR PLACE OF BUSINESS AS PROVIDED IN THIS SECTION MUST BE COUNTED

AS FOLLOWS:

(I) A SINGLE DWELLING OR PLACE OF BUSINESS MUST BE COUNTED AS ONE EXEMPTION;

(II)A DUPLEX, WHETHER A DWELLING OR A PLACE OF BUSINESS, MUST BE COUNTED AS TWO EXEMPTIONS;

(iv) a fourplex, whether a dwelling or a place of business, must be counted as four exemptions;

$V}iv) ANY BUILDINGS OR STRUCTURES THAT CONTAIN MORE THAN TFIREFTOuN DWELLINGS, PLACES OF

BUSINESS, OR DWELLINGS AND PLACES OF BUSINESS IN COMBINATION MUST BE REVIEWED PURSUANT TO

[sEcroN 11.



I Amendment 7 
IrJ

STRUCTURES IN ADDITION TO THE PARCEL OWNER'S PRIMARY RESIDENCE FROM THE REQUIREMENTS OF THIS

CHAPTER.''

Section 4. Section 76-3-208, MCA, is amended to read:

"76-3-208. Subdivisions exempted from surveying and filing requirements but subject to review provisions.

Subdivisions created by rent or lease are exempt from the surveying and filing requirements of this chapter but

must be submitted for review pursuant to lsection 1l and approved by the governing body before portions thereef

of the subdivision may be rented or leased."

Section 5. Section 76-3-504, MCA, is amended to read:

"75-3-504. Subdivision regulations -- contents. (1) The subdivision regulations adopted under this chapter

must, at a minimum:

(a) list the materials that must be included in a subdivision application in order for the application to be

determined to contain the required elements for the purposes of the review required in 76-3-604(1);

(b) except as provided in 76-3-509, 76-3-609, e+76-3-616, or lsection 11, require the subdivider to submit to the

governing body an environmental assessment as prescribed in 76-3-603;

(c) establish procedures consistent with this chapter for the submission and review of subdivision applications

and amended applications;

(d) prescribetheform and contents of preliminary plats and the documentsto accompanyfinal plats;

(e) provide for the identification of areas that, because of natural or human-caused hazards, are unsuitable for

subdivision development. The regulations must prohibit subdivisions in these areas unless the hazards can be

eliminated or overcome by approved construction techniques or other mitigation measures authorized under 76-

3-608(4) and (5). Approved construction techniques or other mitigation measures may not include building

regulations as defined in 50-60-101 other than those identified by the department of labor and industry as

provided in 50-60-901.

(f) prohibit subdivisions for building purposes in areas located within the floodway of a flood of 100-year

frequency, as defined by Title 76, chapter 5, or determined to be subject to flooding by the governing body;

(g) prescribe standards for:



(i) the design and arrangement of lots, streets, and roads;

(ii) grading and drainage;

(iii) subject to the provisions of 76-3-5tt, water supply and sewage and solid waste disposal that meet the:

(A) regulations adopted by the department of environmental quality under 76-4-104 for subdivisions that will

create one or more parcels containing less than 20 acres; and

(B) standards provided in 76-3-604 and76-3-622 for subdivisions that will create one or more parcels

containing 20 acres or more and less than 160 acres; and

(iv) the location and installation of public utilities;

(h) provideproceduresfortheadministrationoftheparkandopen-spacerequirementsofthischapter;

(i) provide for the review of subdivision applications by affected public utilities and those agencies of local,

state, and federal government identified during the preapplication consultation conducted pursuant to subsection

(1Xq) or those having a substantial interest in a proposed subdivision. A public utility or agency review may not

delay the governing body's action on the application beyond the time limits specified in this chapter, and the

failure of any agency to complete a review of an application may not be a basis for rejection of the application by

the governing body.

(j) when a subdivision creates parcels with lot sizes averaging less than 5 acres, require the subdivider to:

(i) reserveall oraportionoftheappropriationwaterrightsownedbytheownerofthelandtobesubdivided

and transfer the water rights to a single entity for use by landowners within the subdivision who have a legal right

to the water and reserve and sever any remaining surface water rights from the land;

(ii) if the land to be subdivided is subject to a contract or interest in a public or private entity formed to provide

the use of a water right on the subdivision lots, establish a landowner's water use agreement administered

through a single entity that specifies administration and the rights and responsibilities of landowners within the

subdivision who have a legal right and access to the water; or

(iii) reserve and sever all surface water rights from the land;

(k) (i) except as provided in subsection (l)(k)(ii), require the subdivider to establish ditch easements in the

subdivision that:

(A) are in locations of appropriate topographic characteristics and sufficient width to allow the physical

placement and unobstructed maintenance of open ditches or belowground pipelines for the delivery of water for

irrigation to persons and lands legally entitled to the water under an appropriated water right or permit of an

irrigation district or other private or public entity formed to provide for the use of the water right on the

subdivision lots:



(B) areasufficientdistancefromthecenterlineoftheditchtoallowforconstruction,repair,maintenance,and

inspection of the ditch; and

(C) prohibittheplacementofstructuresortheplantingofvegetationotherthangrasswithintheditch

easement without the written permission of the ditch owner.

(ii) Establishment of easements pursuant to this subsection (1Xk) is not required if:

(A) the average lot size is l- acre or less and the subdivider provides for disclosure, in a manner acceptable to

the governing body, that adequately notifies potential buyers of lots that are classified as irrigated land and may

continue to be assessed for irrigation water delivery even though the water may not be deliverable; or

(B) the water rights are removed or the process has been initiated to remove the water rights from the

subdivided land through an appropriate legal or administrative process and if the removal or intended removal is

denoted on the preliminary plat. lf removal of water rights is not complete upon filing of the final plat, the

subdivider shall provide written notification to prospective buyers of the intent to remove the water right and shall

document that intent, when applicable, in agreements and legal documents for related sales transactions.

(l) require the subdivider, unless otherwise provided for under separate written agreement or filed easement,

to file and record ditch easements for unobstructed use and maintenance of existing water delivery ditches,

pipelines, and facilities in the subdivision that are necessary to convey water through the subdivision to lands

adjacent to or beyond the subdivision boundaries in quantities and in a manner that are consistent with historic

and legal rights;

(m) require the subdivider to describe, dimension, and show public utility easements in the subdivision on the

final plat in their true and correct location. The public utility easements must be of sufficient width to allow the

physical placement and unobstructed maintenance of public utility facilities for the provision of public utility

services within the subdivision.

(n) establish whether the governing body, its authorized agent or agency, or both will hold public hearings;

(o) establish procedures describing how the governing body or its agent or agency will address information

presented at the hearing or hearings held pursuant to 76-3-605 and 76-3-615;

(p) establish criteria that the governing body or reviewing authority will use to determine whether a proposed

method of disposition using the exemptions provided in 76-3-201. or 76-3-207 is an attempt to evade the

requirements of this chapter. The regulations must provide for an appeals process to the governing body if the

reviewing authority is not the governing body.

(q) establish a preapplication process that:



(i) requires a subdivider to meet with the authorized agent or agency, other than the governing body, that is

designated by the governing body to review subdivision applications prior to the subdivider submitting the

application;

(ii) requires, for informational purposes only, identification of the state laws, local regulations, and growth

policy provisions, if a growth policy has been adopted, that may apply to the subdivision review process;

(iii) requires a list to be made available to the subdivider of the public utilities, those agencies of local, state, and

federal government, and any other entities that may be contacted for comment on the subdivision application and

the timeframes that the public utilities, agencies, and other entities are given to respond. lf, during the review of

the application, the agent or agency designated by the governing body contacts a public utility, agency, or other

entity that was not included on the list originally made available to the subdivider, the agent or agency shall notify

the subdivider of the contact and the timeframe for response.

(iv) requires that a preapplication meeting take place no more than 30 days from the date that the authorized

agent or agency receives a written request for a preapplication meeting from the subdivider; and

(v) establishes a time limit after a preapplication meeting by which an application must be submitted as

provided in76-3-604;

(r) requires that the written decision required bV 76-3-62O must be provided to the applicant within 30 working

days following a decision by the governing body to approve, conditionally approve, or deny a subdivision.

(2) In order to accomplish the purposes described in 76-3-501, the subdivision regulations adopted under 76-3-

509 and this section may include provisions that are consistent with this section that promote cluster

development.

(3) The governing body may establish deadlines for submittal of subdivision applications.

(4) A GOVERNING BODY THATADOPTS SUBDIVISION REGULATIONS EXEMPTING MORE THAN THREE BUILDINGS

OR STRUCTURES AS PROVIDED IN 76-3-204 SHALL STATE THE NUMBER OF BUILDINGS OR STRUCTURES EXEMPTED

FROM REVIEW.''

Section 5. Section 76-3-506, MCA, is amended to read:

"75-3-505. Provision for granting variances. (1) Subdivision regulations may authorize the governing body,

after a public hearing on the variance request before the governing body or its designated agent or agency, to

grant variances from the regulations when strict compliance will result in undue hardship and when it is not

essential to the public welfare.



(2) Any variance granted pursuant to this section must be based on specific variance criteria contained in the

subdivision regulations.

(3) A minor subdivision as provided for in 76-3-609(2) or a subdivision reviewed pursuant to lsection 1l is not

subject to the public hearing requirement of this section."

Section 7. Section 76-3-605, MCA, is amended to read:

"76-3-605. Hearing on subdivision application. (1) Except as provided in 76-3-609. anC 76-3-616, and lsection

!l and subject to the regulations adopted pursuant to 76-3-504(1Xo) and 76-3-6'J.5,at least one public hearing on

the subdivision application must be held by the governing body, its authorized agent or agency, or both and the

governing body, its authorized agent or agency, or both shall consider all relevant evidence relating to the public

health, safety, and welfare, including the environmental assessment if required, to determine whether the

subdivision application should be approved, conditionally approved, or denied by the governing body.

(2) Whenaproposedsubdivisionisalsoproposedtobeannexedtoamunicipality,thegoverningbodyofthe

municipality shall hold joint hearings on the subdivision application and annexation whenever possible.

(3) Noticeofthehearingmustbegivenbypublicationinanewspaperofgeneral circulationinthecountynot

less than 15 days prior to the date of the hearing. The subdivider, each property owner of record whose property is

immediately adjoining the land included in the preliminary plat, and each purchaser under contract for deed of

property immediately adjoining the land included in the preliminary plat must also be notified of the hearing by

registered or certified mail not less than 15 days prior to the date of the hearing.

(4) When a hearing is held by an agent or agency designated by the governing body, the agent or agency shall

act in an advisory capacity and recommend to the governing body the approval, conditional approval, or denial of

the proposed subdivision. This recommendation must be submitted to the governing body in writing not later than

10 working days after the public hearing."

Seetien 8, Seetien 76 3 608, M€A; is amended te read:

i€n

demenstrates that develepment ef the prepesed subdivisien meets the requirements ef this ehapter, A geverning

iyisisn based selely en the subdiyisien's impa€ts sn edu€atienal

s,ervi€€+



(2) Thegeverningbedyshall issuewrittenfindingseffaetthatweightheeriteriainsubseetien(3);asapplieable,

ia+

(a) exeept wnen tn ien-e+

and€afutlt

@
(i) the survey requirements previded fer in Bart 4 ef this ehapteri

(ii) the leeal subdivisien regulatiens previded fer in Bart 5 ef this ehapter; and

(iii) the leeal subdivisien review preeedure previded fer in this parU

(e) theprevi'ienefeasernentswithinandtetheprepesedsubdivisienfertheleeatienandinstallatienefany

plaff€C-u++li+iesFnd

(d) the previsien ef legal and physieal aeeess te eaeh Bareel within the prepesed subdivisien and the required

netatien ef that aeeess en the applieable plat and any instrument ef transfer eeneerning the pareel,

(4) The geverning bedy may require the subdivider te design the prepesed subdivisien te reasenably minimize

i+g

(5) (a) In reviewing a preBesed sr*bdivisien snder subseetien (3) and when requiring mitigatien under

e

(b) When requiring mitigatien under subseetien (4), a geverning bedy shall eensult with the subdivider and shall

give-d*ewei€ht and eensideratien te the expressed preferenee ef the subdivider,

(6) Ageverningbedymayeenditienallyappreveerdenyaprepesedsubdivisienasaresultefthewaterand

infermatien previded pursuant te 76 3 622 enly if the eenditienal appreval er denial is based en existing

(7) A geverning bedy may net require as a eenditien ef subdivisien appreval that a preperty ewner waive a right

prejeets that dees net identify the speeifie eapital imprevements fer whieh pretest is being waived, A waiver ef a



is filed with the eeunty elerl< and reeerder,"

Section 8. Section 76-3-620, MCA, is amended to read:

"75-3-620. Review requirements - written statement. ln addition to the requirements of 76-3-604. a+d 76-3-

609, and lsection 1-1, following any decision by the governing body to deny or conditionally approve a proposed

subdivision, the governing body shall, in accordance with the time limit established in 76-3-504(1)(r), prepare a

written statement that must be provided to the applicant, that must be made available to the public, and that:

(1) includes information regarding the appeal process for the denial or imposition of conditions;

(2) identifies the regulations and statutes that are used in reaching the decision to deny or impose conditions

and explains how they apply to the decision to deny or impose conditions;

(3) provides the facts and conclusions that the governing body relied upon in making its decision to deny or

impose conditions and references documents, testimony, or other materials that form the basis of the decision;

and

(4) provides the conditions that apply to the preliminary plat approval and that must be satisfied before the

final plat may be approved."

Section 9. Section 76-3-62t, MCA, is amended to read:

"76-3-62L. Park dedication requirement. (1) Except as provided in 76-3-509 or subsections (2), (3), and (6)

through (9) ofthis section, a subdivider shall dedicate to the governing body a cash or land donation equal to:

(a) !L%oftheareaofthelandproposedtobesubdividedintoparcelsof one-half acreorsmaller;

(b) 7 .5% of the area of the la nd proposed to be su bdivided into pa rcels la rger than one-ha lf acre a nd not larger

than 1 acre;

(c) 5%oftheareaofthelandproposedtobesubdividedintoparcelslargerthanlacreandnotlargerthan3

acres; and

(d) 2.5%oftheareaofthelandproposedtobesubdividedintoparcelslargerthan3acresandnotlargerthan5

acres.

(2) When a subdivision is located totally within an area for which density requirements have been adopted

pursuant to a growth policy under chapter 1 or pursuant to zoning regulations under chapter 2, the governing

body may establish park dedication requirements based on the community need for parks and the development



densities identified in the growth policy or regulations. Park dedication requirements established under this

subsection are in lieu of those provided in subsection (1) and may not exceed 0.03 acres per dwelling unit.

(3) A park dedication may not be required for:

(a) land proposed for subdivision into parcels larger than 5 acres;

(b) subdivision into parcels that are all nonresidential;

(c) a subdivision in which parcels are not created, except when that subdivision provides permanent multiple

spaces for recreational camping vehicles, mobile homes, or condominiums;

(d) a subdivision reviewed pursuant to lsection 1l;

td)ld a subdivision in which only one additional parcel is created; or

{eilfl except as provided in subsection (8), a first minor subdivision from a tract of record as described

6os(2).

(a) The governing body, in consultation with the subdivider and the planning board or park board that has

jurisdiction, may determine suitable locations for parks and playgrounds and, giving due weight and consideration

to the expressed preference of the subdivider, may determine whether the park dedication must be a land

donation, cash donation, or a combination of both. When a combination of land donation and cash donation is

required, the cash donation may not exceed the proportional amount not covered by the land donation.

(5) (a)lnaccordancewiththeprovisionsofsubsections(SXb)and(5)(c),thegoverningbodyshallusethe

dedicated money or land for development, acquisition, or maintenance of parks to serve the subdivision.

(b) The governing body may use the dedicated money to acquire, develop, or maintain, within its jurisdiction,

parks or recreational areas or for the purchase of public open space or conservation easements only if:

(i) the park, recreational area, open space, or conservation easement is within a reasonably close proximity to

the proposed subdivision; and

(ii) the governing body has formally adopted a park plan that establishes the needs and procedures for use of

the money.

(c) The governing body may not use more than 50% of the dedicated money for park maintenance.

(6) The local governing body shall waive the park dedication requirement if:

(a) (i) the preliminary plat provides for a planned unit development or other development with land

permanently set aside for park and recreational uses sufficient to meet the needs of the persons who will

ultimately reside in the development; and

(ii) the area of the land and any improvements set aside for park and recreational purposes equals or exceeds

the area ofthe dedication required under subsection (1);



(b) (i) the preliminary plat provides long-term protection of critical wildlife habitat; cultural, historical, or

natural resources; agricultural interests; or aesthetic values; and

(ii) the area of the land proposed to be subdivided, by virtue of providing long-term protection provided for in

subsection (6Xb)(i), is reduced by an amount equal to or exceeding the area of the dedication required under

subsection (1);

(c) theareaofthelandproposedtobesubdivided,byvirtueof acombinationoftheprovisionsofsubsections

(6)(a) and (6)(b), is reduced by an amount equal to or exceeding the area of the dedication required under

subsection (1); or

(d) (i) thesubdividerprovidesforlandoutsideofthesubdivisiontobesetasideforparkandrecreational uses

sufficient to meet the needs of the persons who will ultimately reside in the subdivision; and

(ii) the area of the land and any improvements set aside for park and recreational uses equals or exceeds the

area of dedication required under subsection (1).

(7) The local governing body may waive the park dedication requirement if:

(a) the subdivider provides land outside the subdivision that affords long-term protection of critical wildlife

habitat, cultural, historical, or natural resources, agricultural interests, or aesthetic values; and

(b) theareaofthelandtobesubjecttolong-termprotection,asprovidedinsubsection(7)(a),equalsor

exceeds the area ofthe dedication required under subsection (1).

(8) (a) A local governing body may, at its discretion, require a park dedication for:

(i) a subsequent minor subdivision as described in 76-3-609(3); or

(ii) a first minor subdivision from a tract of record as described in 76-3-609(2) if:

(A) the subdivision plat indicates development of condominiums or other multifamily housing;

(B) zoning regulations permit condominiums or other multifamily housing; or

(C) any of the lots are located within the boundaries of a municipality.

(b) A local governing body that chooses to require a park dedication shall specify in regulations the

circumstances under which a park dedication will be required.

(9) Subject to the approval ofthe local governing body and acceptance by the school district trustees, a

subdivider may dedicate a land donation provided in subsection (1) to a school district, adequate to be used for

school facilities or buildings.

(10) For the pu rposes of this section:

(a) "cash donation" is the fair market value of the unsubdivided, unimproved land; and

(b) "dwelling unit" means a residential structure in which a person or persons reside.



(11) A land donation under this section mav be inside or outside of the subdivision."

Section 10. Section 76-6-203, MCA, is amended to read:

"76-6-203. Types of permissible easements. Easements or restrictions under this chapter may prohibit or limit

@:
(t ) s+rue+s+es-construction or placing of buildings, camping trailers, housetrailers, mobile homes, roads, signs,

billboards or other advertising, utilities, or other structures on or above the ground;

(Z) la+Cfi+l-dumpingorplacingofsoil orothersubstanceormaterial aslandfill ordumpingorplacingoftrash,

waste, or unsightly or offensive materials;

(:) vege+a+i€n-removal or destruction of trees, shrubs, or other vegetation;

(+) +eamtgrave+-e+€-excavation, dredging, or removal of loam, peat, gravel, soil, rock, or other material

substance;

(S) su+faee-use-surface use except for ss€h purposes permitting the land or water area to remain

predominantly in its existing condition;

(o)Mien_activitiesdetrimenta|todrainage,f|oodcontro|,Waterconservation,

erosion control, soil conservation, or fish and wildlife habitat and preservation;

(Z) subdivlsien-ef-la+d-subdivision of land as defined in 76-3-103; and 76-3-fiaranda4l-42;

(a) e+he++e+s-other acts or uses detrimental to ss€h retention of land or water areas in their existing

conditions."

Section 11. Section 76-7-203, MCA, is amended to read:

"76-7-2O3. Permissible easements. (1) An environmental control easement under this chapter may prohibit or

limit the following activities or uses:

(a) constructing or placing of buildings, camping trailers, housetrailers, mobile homes, roads, or other

structures on or above the ground;

(b) dumpingorplacingofsoil,debris,orotherwastesorsubstancesaslandfill ordumpingorplacingoftrash,

waste, or unsightly or offensive materials;

(c) removing or destroying trees, shrubs, or other vegetation or planting or allowing growth of specific types of

vegetation, such as crops for human or animal consumption or undesirable vegetation;

(d) excavating, dredging, or removing of gravel, soil, rock, or other materials or substances;



(e) using the surface of the land in a particular manner, such as for agricultural, residential, commercial, or

industrial uses;

(f) subdividing the land, as described in 76-3-103; and 76-3-I0araadf43-W;

(g) disturbing soil caps, soil surfaces, berms, drainage structures, or other structures or other activities that may

cause erosion or migration of hazardous wastes or substances at or from the environmental control site;

(h) drilling or using water wells for potable or nonpotable purposes;

(i) otheractivitiesorusesdetrimental toorinterferingwiththeremediationorcleanupoftheenvironmental

control site or detrimental to the preservation of remedial structures, measures, or technologies employed at the

environmental control site; and

(j) other activities or uses that may result in a risk or threat to the public health, safety, or welfare or the

environment.

(2) An environmental control easement under this chapter may include or require the following:

(a) maintenance of environmental control site remedial structures or other remedial measures, such as soil

surfaces, soil caps, berms, fences, or drainage improvements;

(b) rightsintheholderoftheeasementorothersforcontinuingaccesstothesiteasnecessarytoimplement,

operate, maintain, and monitor remedial work and technologies, including operation and maintenance, and to

ensure implementation and enforcement of the requirements, restrictions, and limitations specified in the

easement instrument;

(c) promptnotificationtotheholderoftheeasementorothersoftransfersofall oranyportionofan

environmental control site or interest in the site or of any proposed changes in land use at the site;

(d) compliance with all requirements of any applicable governmental order;

(e) arrangements for indemnification or for reimbursement of any costs and expenses of the easement holder

or others or other methods of allocating costs and expenses for remedial actions, operations and maintenance, or

other activities on the environmental control site or with respect to the site;

(f) other obligations that any federal public entity or other public body having jurisdiction over the property

determines are necessary to implement, ensure noninterference with, or ensure the protection of remedial work

performed under a governmental order; or

(g) other obligations that are necessary or advisable to reduce or eliminate risks or threats to the public health,

safety, or welfare or the environment at environmental control sites."

NEW SECTION. Section 12. Repealer. The following section of the Montana Code Annotated is repealed:



76-3-202. Exemption for structures on complying subdivided lands.

MATURED; PENAtTIE

€F+H+S4€:+

NEW SECTION. SECTION 1"3 GnnNornrHrn Clnuse . THe neNr on Lrnse or gur-orNes on srnucrunrs on pnnrs or sutrotNlcs

on stRuctunrs rHat ts ocunrNe ee rone [tHr rrrrcrrvr onrr or rHrs ncrl rs Ntot sue.Jrcr to tHr pnovlstoNs or [tHts ncrl.

NEW SECTION. Section 14. Codification instruction. [Section 1] is intended to be codified as an integral part of

Title 76, chapter 3, part 6, and the provisions of Title 76, chapter 3, part 6, apply to lsection 1].

Nrcr^'cE'Tr^trr Seetien 15, Effeetive Cate, [Thi. aetl is effeetive en passage and appreval,

NEW SECTION. SECTION 15. EFFECTIVE DATE. ITHIS ACTI IS EFFECTIVE JULY 1, 201.1.


